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Basin Roundtable Project Exploration Committee: Flaming Gorge 
April 25, 2012 

Meeting Summary 
 
Attendees 
Gary Barber 
Janet Bell 
Dan Birch 
Jacob Bornstein 
Rick Brinkman 
T. Wright Dickinson 
Reed Dils 

Eric Hecox 
Betty Konarski 
Mike Gibson 
Kevin McBride 
Tim Murrell 
Ken Neubecker 
Mel Rettig 

Ken Spann 
Bob Streeter 
Kai Turner 
Carl Trick 
Chuck Wanner 
Bruce Whitehead 
Eric Wilkinson 

 
Facilitation Team 
Heather Bergman and Mikaela Gregg, Peak Facilitation 
 
Members of the public were also in attendance. 
 
Objectives 
• Learn about the legal issues stemming from how project proponents would acquire water from 

Flaming Gorge (i.e., contract with the Bureau of Reclamation, Colorado water right, Wyoming water 
right) 

• Learn about how a Flaming Gorge project could meet some portion of the statewide water gap  
• Learn about Bureau of Reclamation studies, permitting, and other issues related to a Flaming Gorge 

project 
• Begin Committee work to answer the identified questions in the preliminary interests and issues list 
 
Introductions and Agenda Review 
Facilitator Heather Bergman opened the meeting with introductions and an outline of the meeting agenda 
and objectives.  
 
Public Comment 
Members of the public did not provide comments at this time. 
 
Legal Issues – How Water Is Acquired for a Flaming Gorge Project 
Based on Committee questions and comments following the project proponent presentations at the March 
Committee meeting, State Engineer Dick Wolfe provided the Committee with general information 
regarding the acquisition of water for a potential Flaming Gorge project.  The Committee then discussed 
with Dick additional questions and concerns.  Highlights from Dick’s presentation and the subsequent 
discussion include: 

• Currently, the State does not have policies or statutes that specifically address the administration 
of imported water.  Statutes addressing the exportation of water can be considered for potential 
issues and mechanisms that could be applied to the import of water.  In addition, interstate 
compacts, United States decrees, and State memorandums of agreement regarding Colorado 
River water use also provide reference points and comparisons for how a potential import project 
could/should be addressed. 

• With regard to a potential Flaming Gorge project importing water from Wyoming to Colorado, 
agreements would have to be made between the State Engineer’s Offices in both Colorado and 
Wyoming and in accordance with Compact compliance and entitlements in the absence of any 
other mechanism to do so.  Both states have adjudication processes, but they do differ. 
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• He supports the development of project-specific terms and conditions that would outline the 
ability of Colorado to weigh in on and have a role in final decisions regarding any allocation of 
Colorado water before a water right in Wyoming would be granted.  This would allow the State to 
ensure project allocations would not impair the State’s ability to meet Compact obligations.  The 
State would request a condition of approval that would allow the State to weigh in on decisions 
via and/or in conjunction with the Wyoming State Engineer.  Such terms, conditions, and 
processes, however, have yet to be specifically and fully addressed and fleshed out. 

• The needs of stakeholders in Colorado to engage in the process may be possibly addressed 
through the cooperation of both State Engineer Offices.  There is a general need to develop rules 
and regulations in Colorado that address how water rights would be administered in the event of a 
Compact call.  The State Engineer has the authority to permit special public engagement rules or 
to allow special testimony by the public as part of the regulatory development process. 

 
Discussion 
In the Compact Compliance Study, what are the components being studied regarding how a Compact 
call might be administered and what the process would be for a basin roundtable (BRT) and/or the 
Interbasin Compact Committee (IBCC) to engage in the decision-making process? 

• The Compact Compliance Study is a study being conducted by the Colorado Water Conservation 
Board (CWCB).  Aspects of this study look at whether there are mechanisms that can be put in 
place to avoid a Compact call as well as what could be done to mitigate the effects of a call.  
There is also an analysis of pre-1922/-1929 water rights and the information from the Colorado 
River Water Availability Study that is being used to explore Compact call mitigation and 
management strategies. All this information and the work of the IBCC and BRTs will help inform 
the State in developing rules, regulations, and action plans to build an overarching framework for 
addressing Compact issues. 

• There is the possibility for IBCC and/or BRT engagement at some level; however, such decision-
making mechanisms and the development of Compact mitigation and management rules and 
regulations are not yet at the stage in which stakeholder engagement has specifically been 
addressed.  Currently, the State is focused on addressing modes for avoiding curtailment, building 
cooperation between all of the Upper Basin states, and outlining Compact call mitigation 
strategies.  While the Compact Compliance Study is currently managed by CWCB, should it lead 
to other developments, there would be a need for greater transparency and stakeholder 
engagement.  The State is open to suggestions and recognizes the importance of statewide 
collaboration. 

 
In the absence of a statue regarding the import of water into Colorado, does the State Engineer have 
the authority to administer imported water, specifically water from a potential Flaming Gorge project? 
Yes, the State Engineer has the authority to manage water imported into Colorado under the Upper 
Colorado River Compact and other statutory authority.  Imported water could be treated for some aspects 
similarly to water from a transbasin diversion.  
 
What are some of the provisions that would need to be addressed when looking into developing statutes 
specifically regarding imported water? 
The provisions for exporting water require a significant analysis process.  There will most likely need to 
be similar elements included in an import statute; however, these elements may have to be expanded to 
specifically address Colorado Compact issues, entitlements, and requirements.  The State looked into 
developing a statute such as this, but it was determined that if developed it would not be retroactive and 
therefore would not apply to current proposed projects.  The effort to develop such statutes was discussed 
at the Water Resources Review committee last summer but not pursued. 
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There is concern regarding the likelihood of a project increasing the risk of a Compact call.  Does the 
State Engineer’s Office have any thoughts regarding the need for specific rules for the development of 
large projects?  Is there a way to bank currently unutilized water in a manner that could protect junior 
and senior water rights in the future?  There seems to be a need to look at water banking in 
conjunction with project development as a Compact protection mechanism. 
This is an issue being factored into many of the studies and conversations occurring throughout the state. 
Continued water rights filings, including conditional water rights, and ongoing project development are 
issues that have potential impacts on the state’s water resources and that cause concern for those with 
junior water rights.  These are all issues that will need to be explored in terms of project development, 
Compact call mitigation, and call management strategies. 
 
How can Colorado directly administer a water right with the State of Wyoming?  Will enforcement 
mechanisms be developed?  How can Colorado ensure Wyoming’s compliance?  How will the direct-
flow right be managed? 

• These are issues that could be addressed within a memorandum of understanding with Wyoming 
and through existing enforcement and administration strategies.  The State has had previous 
success developing and administering water agreements with Utah and Wyoming; these 
agreements and relationships could be further leveraged to manage a Flaming Gorge project.  It is 
thought that administration and management of water rights of an interstate project would be 
done in a manner that leverages current models, rules, regulations, etc. 

• Currently there is no requirement for use of water court for issues regarding imported water. This 
is an example of something that could be made a legislative requirement.  However, both 
Wyoming and Colorado legislation require that water from a project is assigned a specific 
beneficial use and not be speculative. 

 
Is there a risk if we do not develop the state’s remaining allocation from the Colorado River?  How 
would the State Engineer’s Office view water legislation that was developed from the grassroots up? 
He fully supports maximizing beneficial use of Colorado River water in Colorado.  He also supports 
grassroots efforts and collaboration.  These are issues that the State in no way claims to have all the 
answers to or solutions for; these are issues that need to be addressed by many stakeholders. 
 
There seem to be a greater need to build storage and to advance the potential for development of a new 
reservoir as a more productive solution to the state’s water planning efforts.  What is the State’s 
perspective on storage? 
Storage is recognized by the State as an important component to future water planning efforts and to help 
address Compact issues; however, the State has not vetted specific storage development sites and 
opportunities. 
 
Does the State Engineer’s Office view water from the Colorado River Storage Project (CRSP) system 
as a fundamentally different process than the original purpose for which the system was developed?  
There is concern that modification of a component within this system (e.g., Flaming Gorge Reservoir) 
could fundamentally alter the long-term purpose of the system and the ability for it to meet long-term, 
downstream water needs.   
The State Engineer’s Office recognizes the importance and role of this system and would consider all 
implications to the system and to Colorado from any potential project development. 
 
Comments 

• There is a need to address how a Compact call will be handled regardless of the development of a 
large project.   
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• The State needs to establish a mitigation and action plan in order to help determine if a project 
could be viable.   

• There seems to also be the need to develop legislation regarding the importation of water and the 
administration of imported water. 

• There is a need to know how projects in specific basins will fare in the event of Compact 
curtailment; there is a need to understand the priority of projects in each basin and how water 
rights will be administered in the event of a Compact call.  There is concern regarding West Slope 
and East Slope priorities and the desire to ensure future projects and agreements do not negatively 
affect current systems and structures.   

• Compact compliance is also a critical component that needs to be addressed by the State.  
Without information regarding Compact compliance and enforcement, it is difficult to perform 
risk assessments on potential project or scenarios. 

• There will never be a solid determination regarding how much water is available, and therefore, 
there is a need to move past the focus on water availability and move toward a focus on risk 
analysis, prioritization of water rights, and issues surrounding the legalities of available water use.  

• Colorado River Compact obligation is an Upper Basin requirement, and the State of Colorado 
should not limit the development of its entitlement through rules or regulations while other Upper 
Basin States are unrestricted in the development of the remaining allocation (including 
Colorado’s). 

 
Potential Impacts on the Gap from a Flaming Gorge Project 
Eric Hecox, Colorado Water Conservation Board (CWCB), provided the Committee with a memo 
outlining information prepared by CDM and CWCB for the Interbasin Compact Committee (IBCC) 
regarding the timing, location, and size of the state’s municipal and industrial (M&I) water supply gap.  
The data presented in the memo is based on information from the Statewide Water Supply Initiative 
(SWSI) 2010 M&I Gap Analysis.  The Basin M&I Gap Analysis Memorandum can be found on the 
CWCB website (here). 
 
Eric then provided the Committee with a summary developed by Peak Facilitation that outlined the 
amount and recipient of the water supply anticipated by each Flaming Gorge project proponent (listed by 
basin for easier reference to the gap amounts in the M&I Gap Analysis).  The information outlined in the 
summary table is based on information proved by the proponents during their presentations at the March 
27 Committee meeting.  The table is attached to this meeting summary.  The Committee discussed the 
memo and the project water supply table.   
 
Discussion 

• The Wyco Power and Water project identified a number of agricultural water recipients; however, 
these quantities were not factored into the summary totals because their delivery to agricultural 
recipients suggests that they are unlikely to contribute to meeting the M&I gap. 

• Both Douglas County and Woodmoor Water and Sanitation District have signed on to both 
potential projects. 

• Based on current information, it is difficult to fully assess the potential water supply benefits to 
basins and recipients.  Many stakeholders will not sign on to a project until it is demonstrated that 
it is a realistic possibility and there is a sense of project security; neither project has reached this 
point and as a result, the list of potential recipients is preliminary and probably shorter than the 
number of interested entities.  

• It seems as though the gap reduction quantities could change based on price sensitivity issues.  
There also seems to be a correlation between the length of the pipeline required for the project 
and the value received by recipients (e.g., price per acre-foot, price per gallon per user, etc.). 

http://cwcb.state.co.us/public-information/publications/Documents/ReportsStudies/GapAnalysisMemo062111FinalWFigures.pdf
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o Current water recipients of both projects considered the unit price per acre-foot to build 
and to operate each project before signing on as a potential recipient.  The quality of 
water and reuse capacity of each project have also been factored and considered by 
recipients when determining whether to sign on to a project and if so, which potential 
project to contract with.  There is also the need to look at how each project facilitates 
planning for future water supplies and also the ability to replace current supplies within 
an established water supply system (rate structure, tapping fees, etc.). 

• There seems to be a need to look at how the State can get involved  with a potential project 
similar to Flaming Gorge rather than have a private entity control such a project, its available 
water, and the ability to sell water to the highest bidder. 

• There seems to be a need for the Committee to determine whether or not the State should seek to 
fully develop its Compact entitlement. 

o The CWCB outlined several recommendations along these lines in SWSI 2010, 
specifically regarding CWCB support for full use of the State’s Compact entitlement. 

o It may be valuable to better understand the fundamental disagreement regarding the 
State’s ability and actual efforts to fully develop its Compact entitlement. 

• There is a need for the Committee to have a conversation regarding the potential risks associated 
with a Flaming Gorge project as well as the risks of not developing a project. 

• It is important to keep in mind that the CWCB supported this process because it aligned with 
CWCB’s resolve to support and advance Colorado’s Compact entitlement.  The focus of this 
process is therefore not to determine if a Flaming Gorge project should move forward, but to 
outline what issues need to be considered and to develop a process that facilitates communication, 
information gathering, and discussions regarding associated issues and interests. 

 
Bureau of Reclamation – Studies, Permitting, and Related Issues 
A representative from the Bureau of Reclamation was unable to attend this meeting.  A presentation from 
the Bureau is anticipated at the May 30 Committee meeting in Silverthorne. 
 
Committee Work: Answering Questions in the Preliminary List of Interests and Issues 
The Committee divided into three working groups to apply the information received thus far in the 
process to address the working list of interests and issues.  The information outlined during this session 
will be compiled into a revised interests and issues working document.   
 
Key Issues of Concern 
The Committee discussed topics and issues that are of concern regarding a potential Flaming Gorge 
project.  The Committee identified the following key issues that need to be addressed as part of this 
process: 

• Is it legal to import water? 
• What is the priority of a Flaming Gorge project?  Is it 2007 or the priority date of the storage right 

for Flaming Gorge? What is the Admin (Holt)hold number? 
• What are the mechanisms for Colorado stakeholders to engage if a project is administered outside 

Colorado water law/court system? 
• How will a Compact call be administered (in general and with Flaming Gorge)?  

  

Planning For the May Meeting  
• As previously identified, the Committee remains interested in learning more about the role of the 

Bureau of Reclamation (BOR) and the Federal Energy Regulatory Commission (FERC) in 
reviewing or providing information regarding a Flaming Gorge project, including whether there is 
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water available from Flaming Gorge Reservoir and if so, how much. The Committee prioritized 
hearing from BOR first, so Heather and Jacob will work with BOR to find a speaker.  

• The Committee would like to learn more about the environmental benefits and impacts of a 
Flaming Gorge project, starting with flows and impacts on the endangered fish. The Committee 
suggested requesting presentations from the Upper Colorado River Fish Recovery Program 
and/or the US Fish and Wildlife Service (FWS). Heather will manage the process of contacting 
and setting up guest speakers to address these topics.  

• The Committee would like information from the Arkansas Basin Roundtable (BRT) and 
Gunnison BRT joint meeting to addresses issues of conservation. Ken Spann, Gary Barber, and 
Rick Brinkman will provide the Committee with a brief summary of the May 7 joint BRT 
meeting.  

• Heather will draft an agenda based on responses from invited speakers and circulate it to the 
Committee for review as soon as it is available.  

 
Next Steps 
 
Materials for Review 

• Jacob will send Heather the conservation white paper and reuse white paper prepared by the 
Metro Basin Roundtable (BRT). Heather will distribute the white papers to the Committee. 

• Dick Wolf will send Heather information identifying in which statutes his various authorities lies. 
• Eric Hecox will work with Colorado Water Conservation Board (CWCB) staff to identify written 

material on the Colorado Water and Power Authority to share with the Committee. 
 
Heather and Mikaela will: 

• Combine the notes from the small group discussions on the preliminary list of interests and issues 
into an updated working document. 

• Circulate the revised interests and issues working document to Committee members to provide 
additional feedback. 

• Committee Members will: 
• Review the updated interests and issues working document and provide feedback and additions 

(in tracked changes) to Heather by May 9th. 
 
 
 Next Committee Meeting: May 30, 12pm – 5pm; Silverthorne Recreation Center (New location) 
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Proponent-Identified Municipal Water 
Recipients

 AF/YR  Medium Basin 
Gap Reported 
in SWSI 2010 

 Remaining Gap 
after FG Applied 

%  Reduction in 
Basin Gap from 

FG

Donala Water and Sanitation District 2,040                 

Woodmoor Water and Sanitation District 3,930                 

Town of Monument/Triview Metro District 6,129                 
Basin Total 12,099             

Douglas County (Rural) 2,096                 
Parker Water and Sanitation District 22,696               
South Metro Water Supply Authority 41,918               
Basin Total 66,710             

Basin M&I Total1 3,000               

Douglas County 40,000               
Penley Water Company 10,000               
Basin M&I Total1 50,000             

Fort Collins-Loveland Water District 5,000                 
City of Brighton 12,000               
East Larimer County Water District 5,000                 
Basin M&I Total1 22,000             
1 Note: This project also identifies other agricultural water recipients.  These totals were excluded from this summary 
because water provided for agricultural uses will not be applied to the municipal water supply gap

110,000           88,000               20%

Reduction in Colorado Water Supply Gap in 2050 from Two Potential Flaming Gorge Projects
Prepared by Peak Facilitation Group Based on Proponent-Provided Data and SWSI 2010

Basin Roundtable Project Exploration Committee: Flaming Gorge
April 25,2012

Arkansas Basin

Metro Basin

South Platte Basin

64,000             61,000               5%

COLORADO WYOMING COALITION

WYCO POWER AND WATER, INC.

130,000           80,000               38%

Metro Basin

Arkansas Basin

130,000           63,290               51%

64,000             51,901               19%

Woodmoor Water and Santitation District 3,000                 

 


